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Holly is a Shareholder in our Austin office. Holly graduated Cum
Laude from Texas Wesleyan University in 1992 and earned her
Juris Doctorate from The University of Texas School of Law in
1996.

Holly is licensed to practice law in all Texas state courts; the
United States District Courts for the Western, Northern and
Southern Districts of Texas; the United States Court of Appeals
for the Fifth Circuit; and the United States Supreme Court.

She is a member of the National School Boards Association Council of School Attorneys,
School Law, Administrative, and Labor and Employment Law Sections of the Texas Bar,
Texas Council of School Attorneys, and the Texas Association of Defense Counsel. Holly
has also served on the State Bar's Disabilities Issues Committee and the Texas Education
Agency's State Supervision Committee & Complaints Management System.

Holly has an impressive litigation background in whistleblower cases and civil rights
cases including gender, race, and national origin, and disability discrimination claims.
Her work on position statements, motions, and briefs has resulted in numerous victories
for school districts at every level conceivable. Additionally, she regularly attends ARD
and Section 504 Committee meetings and represents clients at due process hearings.

Holly's outgoing personality, enthusiasm, and thoroughness combine to make her a
popular lecturer. She is a frequent guest speaker for school districts, regional education
service centers, special education shared service arrangements, state organizations, and
universities on a variety of topics related to school law, including special education,
Section 504, education records, sexual harassment, student discipline, and search and
seizure. Holly has published numerous articles for state and firm publications on special
education and other issues.

Holly’s email address is hwardell@edlaw.com.
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What people worry about...

* Liability for supervision
¢ Student injuries
* Trips/travel

* Parents suing because child did not make
first chair or questioning your decisions

Student Injuries

Liable or Immune? -
PERSONAL INJURY CLAIMS
= Negligence

= Negligent failure to supervise
= Negligent failure to train
= Intentional infliction of emotional

distress

= Defamation
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School
Districts

* Sovereign Immunity

* Governmental
|mmunity Waiver of immunity for
negligent use or
operation of a motor
vehicle

| ¢ Professional
, ProfesslilFal Employee

Immunity

mployment

¢ Act Involved Use
of Discretion or
Judgment

Teacher’s Aide
Student Teacher

Bus Driver

School Board Trustee

Superintendent
Principal

Teacher

Substitute Teacher

Supervisor
Social Worker
Counselor
Nurse

Any other employee
whose employment
requires certification
and the exercise of
discretion
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Tex. Educ. Code § 22.0511

>z

A professional employee of a school
district is not personally liable for any

act that is incident to or within the
scope of the duties of the employee’s
position of employment and...

Tex. Educ. Code § 22.0511

...that involves the exercise of
judgment or discretion on the
part of the employee...

Tex. Educ. Code § 22.0511

SssSSSS’-
...except in circumstances in

which a professional employee
uses excessive force in the

discipline of students or
negligence resulting in bodily
injury to students.
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Barr v. Bernhard
(Tex. 1978)

e Saturday, 1976
* Kerrville, Texas
e Mark Bernhard
* Voc-Ag

Barr v. Bernhard

* Weighing and
worming calf

e Struck support pole in
school Ag building

* Roof collapse

e Severely injured
student

Parents sued District and individuals
for negligence

—Failing to properly inspect the facility
—Failing to maintain or supervise the
facility; and

—Allowing the facility to be used while

in a condition of disrepair
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Texas Supreme Court

We hold...that a professional
school elrlrvf)l[oyl/)?e is not
personally liable...except in
circumstances where ﬁisciplining
a student, the employee uses

excessive force or his negligence
resulting in bodily injury to the

student.

Professional employees are protected
from personal injury claims like:

¢ Playground Accidents
e Sports Injuries
e Student Fights

¢ Classroom Accidents

¢ Natural Death

Tex. Educ. Code § 22.0511

N,
This section does not apply
to the operation, use, or

maintenance of any motor
vehicle.
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Stout v. Grand Prairie ISD, (Tex.App.--
Dallas, 1987)

\ﬁ/ * Student injured during
cheerleader practice
* Sued teacher who supervised

practice

* Challenged constitutionality of
professional immunity
provision in Tex. Educ. Code

* Teacher and district won =
were immune from suit.

Stout v. Grand Prairie ISD

COURT:

While this immunity works a hardship upon
injured students, it is necessary to effect a
rational and compelling legislative purpose
that rests upon the importance of a free
public education to this state.

Foster v. Estrada

* Student fell from a wall in the school
gym while retrieving a tennis ball

e Parents claimed coach and principal
were negligent in supervising students

¢ Coach and principal filed affidavits —
“we were using our professional
judgment”

¢ Court: That’s not enough.
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e Exhaustion Requirement
e Attorney’s Fees

* Damages limited to
$100,000

Can we require students to
perform extra physical
activities as punishment?

Moore v. Willis ISD, (5th Cir. 2000)

¢ 100 squat-thrusts as punishment

¢ Diagnosed with a degenerative disease
of skeletal muscles and renal failure.

¢ Parents/student sued claiming personal
injury and violation of substantive due

process

Teacher’s claims remanded (excessive
discipline)
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What are the dangers of transporting
students in my personal automobile?

PERSONALLY LIABLE

©EICHELBAUM WaRDELL

HANSEN POWELL & MEHL, P.C

2016




FNG (LOCAL)
3 LEVELS

lr FINAL W BOARD OR NOT?

What should you worry about?

* Harassment Allegations

* Relationships with Students

¢ Use of Districts Funds and Resources
 First Amendment

* Fourth Amendment

¢ Students with Disabilities

Harassment Policies

FFH — Students

DIA — Employees

DH — Standards of Conduct
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In-class treatment
Communication
Out of class communication

U Comments about body

O Sexually demeaning comments to student

O Student’s potential sexual performance

O Requesting details of a student’s sexual history

O Requesting date

O Engaging in conversation about sexual problems,
preferences, etc.

O Inappropriate hugging, kissing, or excessive touching

O Suggesting that a romantic relationship is desires after
graduation

O Any other acts tending to show want an ardent
relationship with student

Including providing drugs or alcohol
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EMPLOYEE STANDARDS OF CONDUCT DH

(LOCAL)

ELECTRONIC MEDIA Electronic media includes all forms of social media, such as text
messaging, instant messaging, electronic mail (e-mail), Web logs
(blogs), electronic forums (chat rooms), video-sharing Web sites,
editorial comments posted on the Internet, and social network
sites. Electronic media alsc includes all forms of telecommunica-
tion, such as landlines, cell phones, and Web-based applications
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USE WITH In accordance with administrative regulations, a certified or li-

STUDENTS censed employee, or any other employee, may use electronic me-
dia to communicate with currently enrolled students about matters
within the scope of the employee's professional responsibilities.

Each employee shall comply with the District's requirements for
records retention and destruction to the extent those requirements

.
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PERSONAL USE An employee shall be held to the same professional standards in
his or her public use of electronic media as for any other public
conduct. If an employee’s use of electronic media vilates state or
federal law or District policy, or interferes with the employee’s abil-
ity to effectively perform his or her job duties, the employee is sub-
ject to disciplinary action, up to and including termination of em-
ployment.

©EICHELEAUM WaRDELL

HANSEN POWELL & MEHL, P.C

2016

12



Hazing is Criminal

E 0T «Friw

* Engage in

* Solicit, encourage

* Recklessly permit

 Have firsthand knowledge
and fails to report

¢ Consent is not a defense
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